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EXAMPLES OF ETHICS ISSUES WITH RECENT ACTIVITY

• May we pay a fact witness?

• May we respond to a negative review by a client on the Internet?

• May we advise a client to remove information and photos from a social 
media site in anticipation of litigation?

• May we withdraw from representing an existing client in order to avoid a
conflict with a new client?

• In a fee dispute, may we ask our client to sign a release?

• May we review a prospective juror’s Facebook pages?

• If our trust account is overdrawn, may we deposit our own money in the 
account to eliminate the deficit?

• May we hold ourselves out as experts if we are not board certified by The 
Florida Bar?
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SOURCES OF ETHICS RULES
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I. RULES REGULATING THE FLORIDA BAR

A. ABA’s Model Rules of Professional Conduct, as modified and updated by
The Florida Supreme Court

B. Major revisions in 2013 and changes in 2014 and 2015

II. “ADVISORY OPINIONS” & “GUIDELINES” FROM THE FLORIDA BAR

A. The Florida Bar’s Ethics Counsel, Professional Ethics Committee and Board 
of Governors have authority to issue advisory ethics opinions

B. Proposed Advisory Opinion 14-1 issued January 23, 2015

III. JUDICIAL DECISIONS

A. Disciplinary cases from the Supreme Court

B. Other cases involving disqualification for conflicts, fees, and other 
ethics issues
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APPLICABILITY IN THE MIDDLE DISTRICT
Local Rule 2.04(d)

“The professional conduct of all members of 

the bar of this Court . . . shall be governed 

by the Model Rules of Professional Conduct 

of the American Bar Association as modified 

and adopted by the Supreme Court of 

Florida . . . .”
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APPLICABILITY IN THE MIDDLE DISTRICT
Local Rule 2.04(d)

“We do not regard the provisions of our Rule 2.04(c), M.D. Fla. Rules, 

borrowing and adopting the Florida Rules of Professional Conduct, as an 

adoption also of the opinions of the Ethics Committee of The Florida Bar 

or even the decisions of the Supreme Court of Florida interpreting those 

rules.  While the opinions of the Committee and of the 

Supreme Court of the state are highly persuasive, this 

court must retain the right to interpret and apply the 

rules in the federal setting.  That responsibility and authority 

may not be abdicated to the state system.” (emphasis added)

In re: Disciplinary Proceedings Regarding John Doe,
876 F. Supp. 265 (M.D. Fla. 1993)



RULE 2.04  - GRIEVANCE COMMITTEE

(e)(1) The Committee is to make a preliminary
recommendation to the judge to determine,
among other matters, whether the inquiry should
be:

• terminated

• referred to The Florida Bar, or 

• ”pursued by the Committee due to

distinctly Federal features or other 

appropriate reason.”
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RULE 2.04  DISCIPLINE

(a) “Any member of the bar of
this Court ... may ... be disbarred,
suspended, reprimanded or subjected
to such other discipline as the Court
may deem proper.”
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IMPORTANCE OF 

KNOWING THE RULES

“As the number of lawyers increases to an
unprecedented level, the responsibility of ensuring
that all lawyers conduct themselves within the
ethical bounds required by the Rules Regulating
the Florida Bar continues to be a top priority for
this Court.” (emphasis added)

The Florida Bar v. Adorno,
60 So.3d 1016 (Fla. 2011)
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IMPORTANCE OF 

KNOWING THE RULES

“. . . it is well established that ignorance of
the law, especially by lawyers in disciplinary
proceedings, is no excuse.”

The Florida Bar v. Adorno,
60 So.3d 1016 (Fla. 2011)
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IMPORTANCE OF KNOWING THE RULES

Case Recommended Actual

The Florida Bar v. Cohen           Public reprimand         10 day suspension
157 So.3d 283 (Fla. 2015) 

The Florida Bar v. Adorno ,        Public reprimand         3 year suspension
60 So.3d 1016 (Fla. 2011)

The Florida Bar v. Rosenberg , 91 days suspension     1 year suspension
169 So.3d 1155 (Fla. 2015)

The Florida Bar v. Rousso, 1 year suspension       Disbarment
117 So.3d 756 (Fla. 2013)

The Florida Bar v. Marrero, No violation 4 violations
157 So.3d 1020 (Fla. 2015)
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OUTLINE AND REMARKS

1. Advertising and Solicitation

2. Conflicts of Interest

3. Attorneys’ Fees and Related Matters

4. Attorney-Client Relationship

5.   Filing Suit and Pleadings

6.   Communications with Adversaries, Parties, and Witnesses

7.   Discovery and Evidence

8.   Trial

9.   Post-Trial

10. Rules Having General Applicability
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CANON 27:  ADVERTISING, 

DIRECT OR INDIRECT

“It is unprofessional to solicit professional 
employment. . . .

Indirect advertisements . . . offend the 
traditions and lower the tone of our profession 
and are reprehensible;

but the customary use of simple professional 
cards is not improper.”



LAWYER ADVERTISING

“In the end, it will promote distrust 
of lawyers and disrespect for our 
own system of justice.”

Bates v. Bar of Arizona, 433 U.S. 350, 394 (1977) 

(Powell, J., dissenting)
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WEBSITES

Prior Rule:

● Websites “are considered to be information provided 
upon request”

● Not subject to most provisions of 4-7.2

Amendment Effective July 1, 2010:

● Websites are subject to all requirements of 4-7.2

● Stayed until 90 days after Supreme Court clarifies rule
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NEW ADVERTISING RULES
(effective May 1, 2013)

More Restrictive

•  advertising rules apply to all print and electronic communications, 
including websites, social networking, video sharing media

Less Restrictive

• references to “past results” are permitted if “objectively verifiable” 
(4-7.13(b)(2))

• “testimonials” are permitted subject to many conditions & limitations
(4-7.13(b)(8))
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FULL & COMPLETE DISCLOSURE

• Ads must include all “material information,” so they won’t be
“misleading”  (e.g., was verdict reduced or reversed?)

DISCLAIMERS

• $ CASES: “Most cases result in a lower recovery.”
• OTHERS: “Results may not be typical.”

TYPES OF MEDIA

• UNACCEPTABLE: Billboards, radio & TV

• ACCEPTABLE: Direct mail, print advertisements, websites

THE FLORIDA BAR - BOARD OF GOVERNORS

“GUIDELINES FOR ADVERTISING PAST RESULTS”
(Revised January 17, 2014)

DECLARED UNCONSTITUTIONAL AND WITHDRAWN DECEMBER 2014
(Rubenstein v. The Florida Bar, 2014 WL 6979574 (S.D.Fla.))
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SPECIALIST OR EXPERT
Rule 4-7.14(a)(4)

Lawyers can’t say they are “specialists” or 
“experts” unless they are certified by The 
Florida Bar (or by certain other entities having 
“comparable” standards).

Rule declared unconstitutional (order dated 
September 30, 2015 in Searcy v. The Florida 
Bar, Case No. 4:13-cv-00664-RH-CAS (N.D. 
Fla.))



Advertising or Solicitation?
Rule 4-7.11(a)
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SOLICITATION

“In-person”

• generally prohibited

“Written”

• permitted subject to reasonable

regulations
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STRICT ENFORCEMENT

“This Court will strictly enforce the rules 

that prohibit ... improper solicitations and 

impose severe sanctions on those who 

commit violations of them.”

The Florida Bar v. Barrett
897 So.2d 1269 (Fla. 2005) (attorney disbarred)
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IN-PERSON SOLICITATION

“I want to tell you how my firm can 

represent you effectively and efficiently.”



24

INADVERTENT SOLICITATION

A friend and client left a message for 

attorney stating that accident victim’s 

widow is “expecting his call.”

Spence, Payne, Masington & Grossman, P.A. v. Philip M. Gerson, P.A.
483 So.2d 775 (Fla. 3d DCA 1986)
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EMAIL v. TEXT

The Rule in May 2015:

While emails are treated like written

communications, texts to potential

clients are considered to be like

phone calls and, therefore, they are

not permitted.

Standing Committee on Advertising
(May 2015)
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EMAIL v. TEXT

The Rule Two Months Later:

Texts are more like mail and emails than

phone calls. Therefore, texts to potential

clients are permitted so long as all

requirements for written solicitations

have been satisfied.

Board of Governors
(July 2015)



POTENTIAL CONSEQUENCES 

OF IMPROPER SOLICITATION

• Forfeiture of fee

• Discipline by The Florida Bar

• Criminal charges
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Rule 4-7.2
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BONUSES TO NONLAWYERS

Rule 4-5.4(a), as amended in 2006

“Bonus payments shall not be based on 

cases or clients brought to the lawyer or 

law firm by the actions of the nonlawyer.”
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LAWYER REFERRAL SERVICES

Rule 4-7.22

Stay tuned.

The Supreme Court has asked for

an amendment that would prohibit

referrals from services that are not

owned or operated by a member of

The Florida Bar.
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OUTLINE AND REMARKS

1. Advertising and Solicitation

2. Conflicts of Interest

3. Attorneys’ Fees and Related Matters

4. Attorney-Client Relationship

5.   Filing Suit and Pleadings

6.   Communications with Adversaries, Parties, and Witnesses

7.   Discovery and Evidence

8.   Trial

9.   Post-Trial

10. Rules Having General Applicability



CONFLICTS OF INTEREST
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1. Existing Clients

2. Former Clients

3. Prospective Clients

4. Newly-Affiliated Lawyers and
Non-Lawyer Employees



CONFLICTS - CURRENT CLIENTS
Rule 4-1.7, as amended in 2006
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A lawyer shall not represent a client:

“. . . if the representation will be 
directly adverse to another client.”



REPRESENTING MULTIPLE PARTIES

IN ONE LAWSUIT
Rules 4-1.7(c) and 4-1.8(g)

• Must explain “advantages and risks involved.”

• Duty of confidentiality among joint clients can 
be problematic.  (Opinion 95-4)

• Can’t “participate in making an aggregate 
settlement” without written “informed consent.”
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RISKS OF DUAL REPRESENTATION

One lawyer represented both of the divorced parents of the 
decedent in a wrongful death case.  The jury awarded $4,000,000 
to the Mother but only $200,000 to the Father.  The Father sued 
the lawyer for malpractice based, in part, on:

•  the lawyer’s alleged “unwillingness and reluctance to
impeach the negative trial testimony of the Mother,” and

•  the lawyer’s alleged failure to obtain the Father’s “informed 

consent” to “joint representation,” as required by Rule 4-
1.7(b)(4)

Pitcher v. Zappitell, 160 So. 3d 145 (Fla. 4th DCA 2015)
(summary judgment in favor of lawyer was reversed)
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FORMER CLIENTS
Rule 4-1.9, as amended in 2006

A lawyer may represent a party against a former 
client so long as the matters are not:

“substantially related.”

However, in any event, a lawyer cannot “use
information relating to the representation to the
disadvantage of the former client” unless
“generally known” or subject to an exception in
Rule 4-1.6.
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FORMER CLIENTS

CONFLICTS OF INTEREST

May you withdraw from representing a 

client for the purpose of triggering the 

“former client” analysis?
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HOT POTATO DOCTRINE

A lawyer may not “drop one client like a 
hot potato in order to treat it as though it 
were a former client for the purpose of 
resolving a conflict of interest dispute.”

Value Part, Inc. v. Clements, 2006 WL 22525 41 

(N.D. Ill. Aug 2, 2006), cited with approval by 
Young v. Achenbauch, 136 So.3d 575 (Fla. 2014)
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CONFLICTS:  FORMER CLIENTS

PASSAGE OF TIME

If at least ten (10) years have passed 

since you represented the former client 

in a substantially related matter, could 

you avoid disqualification?
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CONFLICTS:  FORMER CLIENTS

PASSAGE OF TIME

No.  “Notably, nothing in the rule or 

caselaw suggests that questions 

regarding conflicting representations 

turn on the passage of time.”

ASI Holding Company, Inc. v. Royal Beach & Golf Resorts, LLC.,

163 So. 3d 668 (Fla. 1st DCA 2015)
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POTENTIAL CONSEQUENCES 

OF CONFLICTS

• Disqualification

• Grievance

• Malpractice suit

• Forfeiture of fees

• Setting aside judgment
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OUTLINE AND REMARKS

1. Advertising and Solicitation

2. Conflicts of Interest

3. Attorneys’ Fees and Related Matters

4. Attorney-Client Relationship

5. Filing Suit and Pleadings

6. Communications With Adversaries, Parties, and Witnesses

7. Discovery and Evidence

8. Trial

9. Post-Trial

10. Rules Having General Applicability
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ATTORNEYS’ FEES
Rule 4-1.5(a)

Lawyers may not charge fees that are 

“clearly excessive” or obtained through 

improper advertising or solicitation.
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COMMUNICATION OF FEES
Rule 4-1.5(E)

When a lawyer “has not regularly represented the
client,” the basis of the fee “shall be communicated”
within a “reasonable time after commencing the
representation”.

• “preferably in writing”

• nonrefundable fees “shall be confirmed 
in writing”

• contingent fees must be in writing



REFERRAL FEES IN PI CASES

• Joint Liability

• Full Disclosure

• Written consent

• 25% Maximum

• No Referral Fee if Conflict Exists
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MEDICAL LIENS

Must a lawyer receiving a maximum 40% 
contingent fee resolve “medical liens and 
subrogation claims” as part of the 
representation?

Yes, but the Florida Supreme Court has directed 
the Bar to file an “alternative proposal” by 
January 15, 2016.

In re: Amendments to Rule Regulating
The Florida Bar 4-1.5 – Fees and Costs for Legal

Services, __ So. 3d __ (Fla. 2015)



Advancing Expenses
Rule 4-1.8
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ADVANCES FOR MEDICAL EXPENSES
Comment, Rule 4-1.8(e), effective February 1, 2010
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• Diagnostic examination for litigation?

• Medical treatment?



GIFTS
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used clothing and $200 check for “basic 
necessities”

The Florida Bar v. Taylor, 648 So.2d 1190 (Fla. 1994)

(no discipline – “an act of humanitarianism”)

v.

$250 to buy “clothes, groceries, and other 

personal goods”

The Florida Bar v. Roberto, 59 So.3d 1101 (Fla. 2011)

(attorney disciplined - the rule “could not be more clear”)



LIMITING LIABILITY

In a fee dispute with a client, may you 

propose a mutual release?

The Florida Bar v. Head, 84 So. 3d 292 (Fla. 2012), 

citing Rule 4-1.8(h)
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OUTLINE AND REMARKS

1.   Advertising and Solicitation

2.   Conflicts of Interest

3.   Attorney’s Fees and Related Matters

4.   Attorney-Client Relationship

5.   Filing Suit and Pleadings

6.   Communications With Adversaries, Parties, and Witnesses

7.   Discovery and Evidence

8.   Trial

9.   Post-Trial

10. Rules Having General Applicability



FIDUCIARY DUTY

“The relationship between an attorney and his or 
her client is a fiduciary relationship of the very 
highest character.”  

Elkind v. Bennett, 

958 So.2d 1088 (Fla. 4th DCA 2007) 

“There is no relationship between individuals 
which involves a greater degree of trust and 
confidence than that of an attorney and client.”  

Gerlach v. Donnelly, 

98 So.2d 493 (Fla. 1957)
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HIGHER CALLING

“Too many members of the Bar practice with
complete ignorance of or disdain for the basic
principle that a lawyer’s duty to his calling
and to the administration of justice far
outweighs – and must outweigh – even his
obligation to his client.”

Boca Burger, Inc. v. Forum, 

912 So.2d 561 (Fla. 2005)
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SCOPE OF ATTORNEY 

CONFIDENTIALITY
Comment to Rule 4-1.6(a)

“The confidentiality rule applies not merely to
matters communicated in confidence by the
client but also to all information relating to the
representation, whatever its source.”
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CONFIDENTIALITY v. PRIVILEGE



SCOPE OF CONFIDENTIALITY

Could a document that is filed in 

the public records be subject to 

the confidentiality rule?
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CONFIDENTIALITY – PUBLIC RECORDS

“The ethical duty of confidentiality is not nullified 
by the fact that the information is part of a public 
record or by the fact that someone else is privy to 
it.”

Lawyer Disciplinary Bd. v. McGraw,

461 S.E.2d 850, 851 (W.Va. 1995)
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CONFIDENTIALITY

CONFLICTS OF INTEREST
Rule 4-1.6(c)(6),

as amended effective October 1, 2015

A lawyer may reveal confidential
information “to detect and resolve
conflicts of interest” arising from a
lawyer’s change of employment but
only if there is no prejudice to the
client.
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CONFIDENTIALITY – MEDIATION

Party’s pleadings were stricken as
sanction for disclosing to the media
a settlement offer made during
mediation.

Paranzino v. Barnett Bank, 
690 So.2d 725 (Fla. 4th DCA 1997) 
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CONFIDENTIALITY –

SETTLEMENT AGREEMENTS

“My conversation with my daughter
was that it was settled and we were
happy with the results.”

Gulliver Schools, Inc. v. Snay, 
137 So.3d 1045 (Fla. 3d DCA 2014)

(order enforcing settlement reversed) 
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DUTY TO PREVENT INADVERTENT 

DISCLOSURE
Rule 4-1.6,

as amended effective October 1, 2015

“A lawyer must make reasonable 
efforts to prevent the inadvertent
or unauthorized disclosure of, or 
unauthorized access to, information 
relating to the representation of the 
client.”  
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CONFIDENTIALITY – HARD DRIVES
Opinion 10-2

A lawyer who uses devices with hard drives

must:

• keep abreast of technology (to identify
potential threats to confidentiality)

• develop and implement policies
• supervise non-lawyers
• confirm device has been stripped of all

confidential information after disposal
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CONFIDENTIALITY  -

RESPONDING TO CRITICISM

If a former client posts a negative review
of an attorney on AVVO, may the attorney
defend herself by posting an explanation
that includes confidential information?
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CONFIDENTIALITY  -

RESPONDING TO CRITICISM

Rule 4-1.6(a)

“A lawyer may reveal [information relating to
representation of a client] to the extent the lawyer
reasonably believes necessary: …

(2) To establish a claim or a defense … in a
controversy between the lawyer and client; …

(4) To respond to allegations in any proceeding
concerning the lawyer’s representation of the
client;”
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CONFIDENTIALITY  -

RESPONDING TO CRITICISM

• No Florida authority directly on point.

• New York Ethics Opinion 1032 (October 30, 2014):

“A lawyer may not disclose client confidential
information solely to respond to a former client’s
criticism of the lawyer posted on a website that
includes client reviews of lawyers.”

• In re: Skinner, 758 S.E.2d 788 (Georgia 2014):

A lawyer received a public reprimand for responding
to a negative review on the Internet by disclosing,
among other facts, the identity of the client and the
amount of fees paid.
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CONFIDENTIALITY  -

RESPONDING TO CRITICISM

But there may be a remedy.

Blake v. Giustibelli, __ So.3d __ (Fla. 4th DCA 2016) 
(attorney awarded $350,000 in punitive damages 
for defamatory on-line review posted by former 
client)
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OUTLINE AND REMARKS

1. Advertising and Solicitation

2.   Conflicts of Interest

3.   Attorney’s Fees and Related Matters

4.   Attorney-Client Relationship

5.   Filing Suit and Pleadings

6.   Communications with Adversaries, Parties, and Witnesses

7.   Discovery and Evidence

8.   Trial

9.   Post-Trial

10. Rules Having General Applicability
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PAYMENT TO FACT WITNESS

“Offering financial inducements to a fact witness is
extremely serious misconduct.”

The Florida Bar v. Wohl,
842 So.2d 811 (Fla. 2003)

(attorney suspended for 90 days)



PAYMENT TO NON-EXPERT WITNESS
Rule 4-3.4(b)

(effective June 1, 2014)

A lawyer shall not “offer an inducement to a witness.”

2013

However, “a lawyer may pay … reasonable compensation to 
reimburse a witness for loss of compensation incurred by 
reason of preparing for, attending, or testifying at proceedings.” 
(emphasis added)

2014

However, “a lawyer may pay … reasonable compensation to a 
witness for time spent preparing for, attending, or testifying at 
proceedings.”  (emphasis added)
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PAYING FACT WITNESSES –

FEDERAL COURTS

“[T]he federal courts ... are generally in 
agreement that a witness may properly 
receive payment related to the witness' 
expenses and reimbursement for time 
lost associated with the litigation.”

Prasad v. MML Investors Services, Inc.,

2004 WL 1151735 (S.D.N.Y.)
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CONTACTING OPPOSING 

PARTY’S EMPLOYEES

CURRENT EMPLOYEES

● Prohibited as to those:

- “who have managerial responsibility”

- “whose act or omission may be imputed”

- “whose statements may constitute admissions”

71

FORMER EMPLOYEES
● Generally permitted
● But cannot discuss privileged matters

H.B.A. Management, Inc. v. Estate of Schwartz, 
693 So.2d 541 (Fla. 1997;

Opinions 78-4 and 88-14



FORMER EMPLOYEES –

FEDERAL COURT

Plaintiff’s counsel could contact former
managers of insurance company who 
worked on Plaintiff’s claims “but must 
do so through Defense counsel.”

Pepperwood of Naples Condominium Association, Inc. v. 

Nationwide Mutual Fire Insurance Company

2011 WL 4382104 (Sept. 20, 2011)
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FORMER EMPLOYEES – FEDERAL COURT 

GUIDELINES

1.  Confirm no longer employed

2.  Confirm not represented

3.  Advise of right to counsel

4.  Advise of right to decline to talk

5.  Advise not to disclose privileged matters

6.  Preserve notes and statements

Lang v. Reedy Creek Improvement District,

888 F. Supp. 1143 (M.D. Fla. 1995)

7373



74

OUTLINE AND REMARKS

1. Advertising and Solicitation

2.   Conflicts of Interest

3.   Attorney’s Fees and Related Matters

4.   Attorney-Client Relationship

5.   Filing Suit and Pleadings

6.   Communications with Adversaries, Parties, and Witnesses

7.   Discovery and Evidence

8.   Trial

9.   Post-Trial

10. Rules Having General Applicability
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PROPOSED ADVISORY OPINION 14-1

January 23, 2015

May we advise a client to change 
privacy settings on social media in 
anticipation of litigation?

Yes, “a lawyer may advise that a client change 
privacy settings on the client’s social media pages 
so that they are not publicly accessible.”   
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PROPOSED ADVISORY OPINION 14-1

January 23, 2015

May we advise a client to remove 
information and photos from a social 
media site in anticipation of litigation?

Yes, “as long as an appropriate record of the social 
media information or data is preserved.”   
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INADVERTENT DISCLOSURE
Rule 4-4.4, as amended in 2006



INADVERTENT DISCLOSURE

STEPS AFTER NOTIFICATION
COMMENT TO RULE 4-4.4(b), as amended in 2006

“Whether the lawyer is required to take 
additional steps, such as returning the 
original document, is a matter of law 
beyond the scope of these rules, as is 
the question of whether the privileged 
status of a document has been waived.”
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CONSEQUENCES OF

INADVERTENT DISCLOSURE

Will the attorney who receives privileged
documents be disqualified?

Abamar Housing v. Lisa Daly, 724 So.3d 918 (Fla. 1999) 
(attorney who returns documents immediately “without 
exercising any unfair advantage” will not be disqualified)
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CONSEQUENCES OF

INADVERTENT DISCLOSURE

If privileged documents are 
inadvertently produced, will 
the privilege be waived?
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WAIVER OF PRIVILEGE

Five Factors Test

81

• reasonableness of precautions to prevent disclosure

• number of disclosures

• extent of disclosures

• promptness in trying to rectify

• overriding interests of justice

Nova Southeastern University, Inc. v. Jacobson,
25 So.3d 82 (Fla. 4th DCA 2009)



RULE 502

FEDERAL RULES OF EVIDENCE
(Adopted in 2008)

“Inadvertent” disclosure does not waive 
privilege if: 

• Reasonable steps to prevent disclosure

• Prompt action to rectify the error

82
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OUTLINE AND REMARKS

1. Advertising and Solicitation

2. Conflicts of Interest

3. Attorneys’ Fees and Related Matters

4. Attorney-Client Relationship

5. Filing Suit and Pleadings

6. Communications With Adversaries, Parties, and Witnesses

7. Discovery and Evidence

8.   Trial

9.   Post-Trial

10. Rules Having General Applicability



FALSE EVIDENCE
Opinion 04-1

84

Evidence BELIEVED to be false

vs.

Evidence KNOWN to be false



REASONABLE REMEDIAL MEASURES
Rule 4-3.3(a)(4)

85

"If a lawyer has offered material
evidence and thereafter comes to
know of its falsity, the lawyer
shall take reasonable remedial
measures."



Mandatory Disclosure
Opinion 04-1
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FALSE EVIDENCE

Depositions

87

“Remedial measures” required even if 

deposition is not filed. 

Opinion 75-19
and

The Florida Bar v. Dupee
160 So.3d 838 (Fla. 2015)



COMMUNICATIONS WITH 

PROSPECTIVE JURORS

Rule 4-3.5

88

A lawyer may not “communicate” with anyone the 

lawyer knows to be a member of the jury pool or 

with any juror.

Question

May a lawyer review a prospective juror’s Facebook

pages?



ABA FORMAL OPINION 466
(April 24, 2014)

89

• We may “passively review” a juror’s “public presence”
on the Internet

• We may not request access to a “private area” on
a juror’s social media pages

What if a prospective juror becomes aware that a
lawyer is reviewing his Internet presence as a result
of a notification from a network setting?
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OUTLINE AND REMARKS

1. Advertising and Solicitation

2.   Conflicts of Interest

3.   Attorney’s Fees and Related Matters

4.   Attorney-Client Relationship

5.   Filing Suit and Pleadings

6.   Communications With Adversaries, Parties, and Witnesses

7.   Discovery and Evidence

8.   Trial

9.   Post-Trial

10. Rules Having General Applicability



GENERAL MISCONDUCT
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Rule 4-8.4 enumerates categories of misconduct,
such as:

• dishonesty or misrepresentation;
• conduct “prejudicial to the administration of 

justice”;
• stating or implying an ability to improperly

influence a government official;
• willful refusal to pay child support; and
• sex with a client that “exploits or adversely 

affects” the attorney-client relationship



GENERAL MISCONDUCT
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Rule 3-4.3:  Lawyers may be disciplined for 
any act that is “contrary to honesty and 
justice” even if:

• not specifically enumerated;
• not in Florida, and
• not in the course of practicing law



PERSONAL FINANCES

In connection with purchasing an apartment in New York 
City, a Florida attorney:

• exaggerated his ownership interest in a Florida law

firm and

• failed to disclose that 100% of his purchase price

was being financed.

The Florida Bar v. Adler, 126 So.3d 244 (Fla. 2013)

(91 day suspension)
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TRUST ACCOUNTS

94

If you discover that your bookkeeper has embezzled trust 
funds, what should you do?

•  hire outside counsel?
•  hire outside accountant?
•  call The Florida Bar?
•  contact the police?
•  use your personal funds to cover part of the deficit?
•  borrow funds to cover part of the deficit?

The Florida Bar v. Rousso,
117 So.3d 756 (Fla. 2013)

(attorneys disbarred)
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TRUST ACCOUNTS
Rule 5-1.1(a)(1)

May you deposit your own funds 
into your trust account to replenish 
a shortage?

Yes, as of October 1, 2015, but you must 
notify The Florida Bar.



CRITICIZING JUDGES
Rule 4-8.2(a)

96

Prohibits false statements concerning the 
“qualifications or integrity of a judge.”

• First Amendment applies

• Standard: “reasonable objective 
basis in fact” for criticism?

• EUW

The Florida Bar v. Conway, 996 So.2d 213 (Fla. 2008)



THEMES

• Ethics rules frequently change and evolve.

• Reliance solely on one’s instincts, experience and  
sense of “right and wrong” can be problematic.

• Lawyers need to keep up to date with develop-
ments relating to ethics just as we keep up to date 
with substantive laws in our practice areas.
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End
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